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STATE OF NEW JERSEY
PUBLIC EMPLOYMENT RELATIONS COMMISSION
BEFORE THE DIRECTOR OF REPRESENTATION

In the Matter of
BOROUGH OF SOUTH PLAINFIELD,
Petitioner, .
—and- Docket No. CU-76-30
SOUTH PLAINFIELD P.B.A. LOCAL 100,

Employee Representative.
SYNOPSIS

The Director of Representation, in agreement with the findings
and conclusions of a Hearing Officer, determines that a conflict of in-
terest exists between superior officers and rank and file patrolmen to
warrant the removal of captains, lieutenants and sergeants from an all-
inclusive police negotiations unit. The Director, relying upon the
rationale previously expressed by the Commission in In re City of Union
City, P.BE.R.C. No. 70, finds that the quasi-military organization of the
police department and the authorities exercised by superior officers
produce * an inherent conflict of interest between these persomnel and
patrolmen, which conflict is not mitigated by the existance of exceptional
circumstances. Contrary to the assertions of the employee representative,
the Director, in agreement with the Hearing Officer, finds that the
relationship of the employee representative with the employer prior to
1968 did not amount to an established practice of collective negotiations.
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BEFORE THE DIRECTOR OF REPRESENTATION

In the Matter of
BOROUGH OF SOUTH PLATNFIELD,
Petitioner,
-and- Docket No. CU-76-30
SOUTH PLAINFIELD P.B.A. LOCAL 100,
Employee Representative.
Appearances:
For the Petitioner, Abrams, Dalto, Gran,
Hendricks & Reina, Esqs.
(Angelo H. Dalto, of Counsel)
For the Employee Representative,
Renato R. Biribin, Esq.

DECISION

Pursuant to a Notice of Hearing to resolve a question concerning
the composition of a negotiations unit represented by the South Plainfield
P.B.A. Local 100 (the "P.B.A."), a hearing was held before Charles A. Tadduni
on June 3, 11, 30, July 21 and August 24, 1976, in Newark. All parties were
given an opportunity to examine witnesses, present evidence, and argue
orally. Briefs were filed by October 1, 1976, and the Hearing Officer issued
his Report and Recommendations on July 1, 1977. A copy is annexed hereto and
made a part hereof. Exceptions were filed by the P.B.A. on July 28,

1977, to which the Borough of South Plainfield (the "Borough") has not re-
sponded.

The undersigned has considered the entire record including the
Hearing Officer's Report, the transcript and the exceptions, and on the basis

thereof finds as follows:
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1. The Borough of South Plainfield is a~public employer within the
meaning of the New Jersey:Employer-Employee Relations Act;‘ﬁgg;§;g..3hxl3A-l
et seq.; as amended (the "Act"), and is subject to its provisions.

| 2. South.Plainfield P.B.A. Local 100 is an-employee representative
within the meaning of the Act and .isvsubjeet to its provisions.

3. The Public Employer having sought clarification of a unit of
its employees for which the PBA is the exclusive representative, g question
concerning the composition of a unit of public employees exists and the
matter is appropriately before the undersigned for determination.

L, The PBA unit has included all police other than the Chief.

The Borough, seeks the exelusion-of .all superior officers -~ captains,
lieutenants and sergeants from the PBA unit.

The Hearing Officer found that the superior officers were super-
visors within the meaning of the Act, and further that a conflict of interest
exists between patrolmen and superior officers warranting severance of the
superiors from the unit. He also found that no established practice existed
which might overrule the above considerations and allow the superior officers
to remain in the unit. Consequently, he recommended that the superior
officers be severed from the PBA unit. The PBA's exceptions take issue
with the Hearing Officer's findings and conclusions, generally claiming that
the weight of evidence is contrary to his findings.

There is now a long line of Commission decisions on the question of
whether superior officers may be included in negotiations units with patrol-
men. The standards utilized by the Commission in reaching these determina-

tions are presented in In re City of Elizabeth, P.E.R.C. No. 71 (1972),:

In re City of Union City, P.E.R.C. No. 70 (1972), and In re City of Camden,

P.B.R.C. No. 52 (1971). Generally, these decisions provide that, except in
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very small departments where any conflict of interest between superior
officers and rank and file personnel 3is de minimis in nature, the quasi-
military structure of police departments virtually comp;ls that superior
officers and patrolmen be placed in separate units. This is so inasmuch as
the exercise of significant authority in a chain of command operation pro-
duces an inherent conflict of interest within the New Jersey Supreme Court's

definition of that concept in Board of Education of West Orange v. Wilton,

57 N.J. LOL (1971). The existence of an inherent conflict of interest in
these circumstances must lead to a determination that separates superior
officers from rank and file notwithstanding a previous history of collective
negotiations in a combined unit. Moreover, the finding of such conflict is
not contingent upon a finding that the superior officers are supervisors
within the meaning of N.J.S.A. 34:13A-5.3.

In the Union City matter, supra, the Commission stated the above
most cogently:

"It is readily observable that the military-like
approach to organization and administration and the
nature of the service provided (which presumably
accounts for that approach) set municipal police and
fire departments apart from other governmental ser—
vices. Normally there exist traditions of discipline
regimentation and ritual, and conspicuous reliance on
a chain of command all of which tend to accentuate and
reinforce the presence of superior-subordinate rela-
tionships to a degree not expected to be found in other
governmental units and which exist quite apart from the
exercise of specific, formal authorities vested at vari-
ous levels of the organization. When the Commission is
asked to draw the boundaries of common interest in this
class of cases, it cammot ignore this background as it
examines for evidence of whether or not a superior exer-
cises any significant authority over a rank and file sub-
ordinate which would or could create a conflict of interest
between the two. In owr view, where these considerations
are real rather than merely apparent, it would be difficult
indeed to conclude, in contested cases, that a community
of interest exists between the lowest ranking subordinate
and his superior, absent exceptional circumstances. We do
not intend that this observation extend to those cases where
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the points of division are so few and so insignificant

as to be termed de minimis, such as might not unreason-
ably be expected to exist in a small police or fire de-
partment. We are persuaded, however, after almost four
years experience with this statute that unless a de minimis
gituation is clearly established, the distinction between
superior officers and the rank and file should be recognized
in unit determination by not including the two groups in

the same unit."

The Union City rationale was relied upon, and its facts analogized,

in a subsequent decision, In re Borough of Sayreville, E.D. No. 76-27, 2
NJPER 85 (1976), rev. denied, P.E.R.C. No. 76-35, 2 NJPER 174 (197 ), aff'd.,

App. Div. Docket No. A-3325-75 (L/1/77), Pet. for Certif. denied, __ N.J.

7/20/71). The Appellate Division stated:

"In reviewing a determination of an administrative agency

in a matter such as this, the courts ordinarily give

deftrence to the expertise of the agency entrusted with

the duty of developing and applying an expertise in the

area delegated to it. See Close v. Kordulak Bros.,

Ll N.J. 589, 599 (1965). Allowing for such deference to

the presumed expertise in the developing field under

the jurisdiction of PERC, we conclude that there is suf-

ficient evidence in the record to support its determina~

tion and affirm essentially for the reasons expressed in

its written decision.
In view of the Appellate Division's affirmance of the Sayreville decision,
the standards utilized by the Commission in this decision are now the
standards by which all such cases will be determined. Accordingly, in
cases involving police department units, superior officers will normally
be severed from rank and file persomnel unless it is shown that there is
an exceptional circumstance dictating a different result. Examples of
such are the following: (1) A department in which there is a very
small force, where superior officers perform virtually the same duties as
patrolmen, and where any community of interest is de minimis in nature; l/
(2) Where it is determined that superior officers are supervisors the

existence of established practice, prior agreement or special circumstances

dictate the continued inclusion of superior officers in a unit of rank and

1/ In re Borogg% of Rockaway, E.D. No. 43 (1972); In re Twp. of Hanover,
BE.D. No. 41 (1971).

- o

.
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file personnel.g/

5. An examination of the facts in this matter reveals that the
police department consists of 50 policemen organized by divisions with
captaing in command and the lieutenants and sergeants having command re-
sponsibilities. A chain of command exists and the Chief must rely on his
superior officers in order for the Department to function. Accordingly,
having reviewed the record, the undersigned adopts the findings of fact and
recommendations of the Hearing Officer and further finds that under these
circumstances and in the context of the standards enumerated above there
ié an inherent conflict of interest between the superior officers and
patrolmen which is not mitigated by exceptional circumstances.

As to the PBA's claim that an established practice exists in the
Borough, an independent review of the record reveals that with one exception,
the witnesées who had been on the Police Committee prior to 1968 testified
that the Police Committee had no authority to enter into any binding agree-
ments, and that its meetings with the PBA were utilized only to provide
guidelines for the Mayor and Council. Accordingly, the record, while esta-
blishing a history of meetings between the Borough's police committee and
the committee from the PBA, fails to meet the requirements for a finding of

established practice, as described in West Paterson, footnote 2.

2/ N.J.S.A. 34:13A-5.3. In re West Paterson Board of Education, P.E.R.C.
No. 77 (1973). The Commission stated that for a finding of established
practice it would be necessary to find that prior to the establishment
of the Act in 1968 there was:

"An organization regularly speaking on behalf of a
reasonably well-defined group of employees seeking
improvement of employee conditions and resolution of
differences through dialogue (now called negotiations)
with an employer who engaged in the process with an
intent to reach agreement." (P. 10)

In a further consideration of the West Paterson matter, P.E.R.C. No. 79
(1973), the Commission also stated that the term prior agreement referred
to an executed agreement pre-dating the 1968 Act.
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Based on the above conclusions, it is unnecessary for the under—
signed to make a ruling as to whether the superior officers are supervisors.

Accordingly, for the reasons stated above the undersigned hereby
directs the removal of all superior officers (captains, lieutenants and
sergeants) from the unit represented by the PBA. Insofar as the instant
Clarification of Unit Petition was filed prior to the execution of a 1976
Agreement,}/ the undersigned finds in accordance with the Commission's clari-
fication procedure<g/ that the superior officers shall be removed from the

unit immediately upon this determination.

BY ORDER OF THE DIRECTOR
OF REPRESENTATION

(R0 Xt

Carl Kurt: , QiTsttor

of Representation

DATED: October 26, 1977
Trenton, New Jersey

. 3/ Exhibit J-1. The 1976 Agreement, as well, provides that it shall not
be construed as the Borough's recognition of the PBA as the representa-
tive of the titles disputed in the instant Petition.

L4/ See In re Clearview Reg%onal High School Board of Education, D.R. No.
78-2, 3 NJPER 2L8 (1977).
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STATE OF NEW JERSEY
BEFORE A HEARING OFFICER OF THE PUBLIC EMPLOYMENT
RELATIONS COMMISSION

In the Matter of
BOROUGH OF SOUTH PLAINFIELD,

Petitioner,
—-and- Docket No. CU-76-30
SOUTH PLAINFIELD P.B.A. LOCAL 100,

Employee Organization.

SYNOPSIS

On the basis of the evidence taken at a hearing in a representation
proceeding, the Hearing Officer recommends that superior officers (sergeants,
lieutenants and captains) employed in the South Plainfield Police Department
be excluded from the negotiations unit of rank and file police officers.

The Hearing Officer finds that the superior officers possess and exercise
the authority to recommend discipline and therefore are supervisors within
the meaning of the Act. The Hearing Officer also found that there is a
substantial actual and potential conflict of interest between the superior
officers and rank and file officers which warrants the exclusion of the
superiors from the unit of rank and file police officers. Finally, the
Hearing officer found that no established practice existed herein sufficient

to warrant the inclusion of superior officers the unit of rank and file
police officers.
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BEFORE A HEARING OFFICER OF THE
PUBLIC EMPLOYMENT RELATIONS COMMISSION

In the Matter of
BOROUGH OF SOUTH PLAINFIELD,
Petitioner,
~and- Docket No., CU-76-30

SOUTH PLAINFIELD P.B.A. LOCAL
160,

Employee Organization,

Appearances:
For the Petitioner, Abrams, Dalto, Gran, Hendricks,
& Reina, Esqgs. ’
(Mr. Angelo H. Dalto, of Counsel)

For the Employee Organization, Mr. Ren&to.R. Biribin, Esq.

HEARING OFFICER'S REPORT AND RECOMMENDATIONS

A Petition for Clarification of Unit was filed with the Public
Buployment Relations Commission (the "Commission") (Docket No. CU-76-30)
on December 23, 1975, by the Borough of South Plainfield (the "Borough")
seeking a clarification regarding the composition of a unit of employees
represented by the South Plainfield P.B.A., Local No. 100 (the "PBA").
The Borough seeks a determination which wéﬁiiiexclude from the negotiating
unit represented by the PBA all sergeants, lieutenants and captains employed
in the South Plainfield Police Department., Pursuant to a Notice of Hearing
hearings were held before the -undersigned Hearing Officer on June 3, 11, 30,
July 21, and August 24, 1976, in Newark, at which all parties were given an-
opportunity to examine witnesses,_ to-ptesent evidencé, and:to:arguéigrally.
Briefs were submitted by the parties by October 1, 1976, Upon the entire
record in this proceeding, the Hearing Officer findss

1. The Borough of South Plainfield is a Public Employer within
the meaning of the New Jersey Employer-Employee Relations Act, (the "Actf') is
subject to its provisions, and is the employer of the employees who are the

subject of this proceeding.
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2. The South Plainfield P.B.A., Iocal No. 100, is an employee
representative within the meaning of the Act and is subject to its pro-
visions.

3. The Borough has filed a Petition for Clarification of Unit
seeking exclusion of police sergeants, lieutenants and captains from the
unit represented by the PBA. The PBA asserts that it represents all
policemen employed by the Borough, excluding the Chief, and will not agree
to the exclusion of the superior officers from its unit. Accordingly,
there is a question concerning the composition of the negotiations unit and
the matter is properly before the Hearing Officer for Report and Recommenda~
tions,

I __BACKGROUND

In 1974, the parties began negotiating for an agreement covering
calendar year 1975. On April 12, 1976, the Agreement for 1975 (Exhibit
Jl-a) was executed. This was the first signed, written agreement between '
the Borough and the PBA.l/

During the negotiations for the 1975 Agreement, Borough negotiators
proposed that the titles of police lieutenant and captain be excluded from

the negotiations unit represented by the PBA. Disagreement over the unit
placement of these titles led to the filing of the instant petition. The
Borough made a motion to amend its petition at the outset of the hearing
in order that the title of police sergeant also be excluded from the nego-

*  Note: transcript references are made as follows: hearing date
6/3/16 = Tr. 1, 6/11/76 = Tr., 2, 6/30/76 = Tr. 3, 7/21/76 = Tr. L, and
8/2[4./76 = Tr. 5-
It should also be noted that use of the term "superior officers®™ by the
undersigned is intended in a generic sense and is used herein to refer
to sergeants, lieutenants and captains, the employees who are the subject
of the instant matter. Such use of the term "superior officer" should be
distinguished from the meaning given to that term in the South Plainfield
Police Department Rules and Regulations (Exhibit J3-b, p. 3).
The undersigned has used the term "rank and file police officer" or "patrol-
level officer"to refer to the rank of patrolman or patrol officer.
Finally, the Hearing Officer has used the term"police officer" to refer to
all members of the South Plainfield Police Department.

1/ Tr. 1, p. 8. The 1975 Agreement (Exhibit Jl-a), taken together with
Exhibits J1-b, Jl-c, J1-d, Jl-e, J1-f and the record herein, clearly in-
dicates that its coverage extended to all police officers employed by the
Borough. However, in view of their pending representation proceeding be-
fore the Commission the parties previously agreed that the 1975 Agreement
was not to be construed as a recognition of the PBA as the negotiations
representative of all police officers in ‘the South Plainfield Police
Department. No question has been raised concerning the status of the
PBA as the exclusive negotiations representative of all patrol-level
officer persommel.

-,
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tiations unit represented by the PBA. The motion was granted by the under-
sig:ned.2

The South Plainfield Police Department is comprised of a total of
50 police officers —— one Chief, three captains, five lieutenants, six
sergeants and 35 rank and file police officers.é/ The organization of the
department is along para-military lines. The department is subdivided into
three divisions —— Patrol, Investigations, and Special Services —— with a cap-
tain in:e¢harge of each divisien. .In the-Patrol Division, there are ri==
three lieutenante,-each:infcharge of one of the. three shifts.plus one $xaffic safety
lieutenant. There are also three patrol sergeants, each of whom is is responsible
for.direct supervisien of patrol.efficers during their shifts; There are 27 patrol
officers in this Division. In the Investigations Division, there is one
lieutenant, two sergeants, and five rank and file police officers. In
Special Services, there is one sergeant and one rank and file officerag/

The Department operates pursuant to a fairly well-defined chain
of command -- command decisions, orders concerning personnel and other
operations instructions are handed down through the ranks and are carried
out by the appropriate persomnel in the command chain. Personnel and
operations reports and duty assignment requests are passed up through the
ranks for the information or approval of the appropriate level of authority.

IT POSITIONS OF THE PARTIES

(4):Position of- therBoreugh of Seuth Plainfield

The Borough asserts that sergeants, lieutenants and captains are

supervisors within the meaning of the Public Employer-Employee Relations Act.

The Borough further asserts that conflicts of interest are generated by .

having both rank and file and superior officers in the same negotiations

unit. It is also contended that such a mixed unit lacks the community of
interest found in smallen functionally homogeneous, police department negotiations
units.

The Borough also advances the counter argument that the past rela-
tionship between the Borough and the PBA was not an established practice. While
the Borough acknowledges that there have been limited contacts between the
parties in prior years concerning compensation paid to police officers, it insists
the relationship was informal and was not give and take in nature. The Borough
also notes that even if an established practice is found to exist, the presence
of other factors — such as conflict of interest — may operate to counterbalance
the effects of established practice.

2/ Tr. 1, p. 11.

3/ Tr. 1, pgs. 24, 26, 27, 31, 7T1.

L/ Tr. 1, pgs. 2L, 26, 27, Bxhibit J3-b, Exhibit P-1.
5/ Tr. 1, pgs. 31-38, Exhibit J3-b.
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Relying upon the foregoing claims and citing N.J.S.A. 34:13A-
5,3 and West Orange Bozrd of Education v. Wilton, 57 M.J. :-Li04 (1971), the

Borough contends that a negotiations unit inclusive of both superior officers

and rank and file police officers would be an inappropriate unit under the
policy and purposes of the Act.
Therefore it is argued that the sergeants, lieutenants and captains

should be excluded from a negotiations unit containing rank and file police

officers.

The PBA contends that sergeants, lieutenants, and captains are
not supervisors within the meaning of the Act as they neither hire, discharge,
discipline, nor effectively recommend the same. The PBA notes that the
record herein indicates that almost none of the disciplinary measures recoms-
mended by the superior officers in question had been followed by the chief.
It is also contended that no actual or potential substantial conflict of
interest exists between superior and rank anf file officers.

The PBA notes that mone ef :the superior officers-desire to
be excluded from the unit of rank and file officers. It was further asserted
that a substantial community of interest accrues between tlese two groups
through the similarity of benefits provided them by the Borough and through
the similarity of their duties and working conditions.

The PBA further asserts that the past relationship of the parties
herein amounts to an established practice. Therefore, because the parties
have demonstrated an ability to work successfylly within m:pegodisddensrinit
containing both rank and file and superior officers, the above-indicated
mixed unit should not be altered by the exclusion of superior officer ranks.

II1_ISSUES

(1) Wnether the sergeants, lieutenants, and captains are super—
visors within the meaning of the Act?

(2) Whether such actual or potential gubstantidl conflicts of infterest
aré gendratedsby:-inctuslon of ithecpergeants, lieutenanimiandocaptains ih-:the
game negotiations unit with rank and file police officers that it becomes
necessary to exclude superiors from the unit of rank and file personnel?

(3) Assuming arguendo that the titles sought to be excluded —-
sergeants, lieutenants and captains —- are supervisors within the meaning
of the Act and/or that the inclusion of such titles in the same unit with
rank and file officers creates actual or potential substantial conflicts
of interest, is there an established practice that would dictate the con-
tinued existence of either a mixed unit of supervisors and non-supervisors

oT a negotiations unit whose composition gives rise to conflicts of interesy?



H.0. NO. 78-1 5.

IV _DISCUSSION AND ANALYSIS OF LAW AND FACTS

(A) Supervisors
N.J.S.A. 34:13A-5.3 provides in part that "...nor except where

established practice, prior agreement or special circumstances, dictate
the contrary, shall any supervisor having the power to hire, discharge,
discipline or effectively recommend the same have the right to be repre-
gsented in collective negotiations by an employee organization that admits
non-supervisory personnel to membership."

N.J.S.A. 34:13A~6(d) states that "...except where dictated by
established practice, prior agreement, or special circumstances, no unit
shall be appropriate which includes (1) both supervisors and non-super—
visors..."

The Commission has determined that the Act, in effect, defines
supervisor as one having the authority to hire, discharge, discipline, or
to effectively recommend any of the foregoing.6

After careful consideration of the entire record herein, the under-
signed concludes that superior officers are supervisors within the meaning
of the Act.

A careful examination of the record reveals that superior officers
have but a small role in the hiring process. Hiring is accomplished
through Civil Service ranking after administration of an examination, a
background investigation of each applicant that is conducted by a superior
officer, applicant interview by the Chief and possibly the Captain, and
the Chief's recommendation to the Mayor and Council. The Mayor and Council
make the ultimate hiring decision;l/

The involvement of superior officers in the discipline and discharge
processes is both more extensive and more intricate. Under the Rules and
Regulations of the South Plainfield Police Department, superior officers are
responsible for the direction and control of employees in their charge to
insure proper performance and good conduct, for maintenance of discipline,
and for enforcement of departmental Rules and Regulations.§/

6/ In re Cherry Hill Department of Public Works, PERC No. 30, p. L4 (1970).
See also In re Township of Teaneck, E.D. No. 23, p.5 (1971).
TI‘- 1, p- )-lrl, 53’ 75'

8/ ®Exhibit J3-b, Rules and Regulations of the South Plainfield Police De-
partment, sec. 2.02-2.20. Tr. 1, p. 24-28, 36-42.
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While the Rules and Regulations designate the Chief of Police as
the final departmental authority on disciplinary matters, superior officers
are not without authority to act in this area. Minor infractions are usually
initially handled informally with the superior officer merely speaking to
the offending subordinate privately. Repetitions of minor infractions or
matters of somewhat greater consequence may draw oral reprimands from superior
officers. In matters concerning serious infractions of rules or actual criminal
conduct, a superior officer may suspend a rank and file officer on an emergency
basis. Superior officers may also seek to have a formal written reprimand placed
in the personnel jacket of a rank and file officer where the infraction warrants.
However, this latter procedure requires the Chief's approval.lg/ Additionally,
superior officers have the responsibility and authority to file factual reports
with recommendations for discipline concerning misconduct of police officers
which are passed up through the chain of command for ultimate resolution by
the Chief.ll/

Superior officers have given oral reprimands to rank and file police
officerslg/pand have suspended rank and file officers on an emergent basis.1
The record also shows that superior officers have initiated disciplinary proceedings

by their submission of written reports, via the chain of command, to the Chief.lh/

9/ Exhibit J3-b, sec. 10.01-10.46.
Tr. 1, p. 38-41, 61-63. Tr. 3, p. 116, 123, 131, Tr. L, p. 31, 36-L40, 69.

Where emergency suspension autheority is invoked, the suspending superior
officer mint prepare a report concerning the incident and appear before

the Chief along with the suspended individual at 9:00 A.M. on the next
business day following the incident. Thusyonce any imminent danger frém an
incident requiring disciplinary action is past, normal disciplinary proce-
dures are utilized.

10/ Exhibit J3-b, sec. l0.01-10.L46.

Tr. 1, p. 38-41, 61-63. Tr. 3, p. 116, 123, 131. Tr. L4, p. 31, 36-LO, 69.

It is also noted that the initial disciplinary report filed by a superior
officer is placed in the personnel jacket of the officer charged with the
misconduct, along with other pertinent documents concerning the incident
regardless of the ultimate determination made by the Chief.

11/ Exhibit J3-b, sec. 10.29. Tr. 1, p. 39-41.
While the testimony indicates that rank and file police officers are free
to report misconduct of police personnel, there is no indication in the
record that such action was ever taken by a rank and file police officer,
including those instances wherein a rank and file officer has functioned
as the Officer~in-€harge.
See Tr. L, p. 57, 118.
See also Exhibit J3-b, sec. 2.15.

12/ Tr. 3, p. 128, Tr. L, p. L7.

13/ Tr. L, p. 96-97.

iL/ Tr. L, p. 38-L7, 79-102.
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While the Chief may exercise discretion in determining whether or
nor to formally prosecute a charge, the record shows that the Chief usually
goes along with the recommendations of the charging superior officers:li/

In processing a charge, either the Chief or an assigned superior officer will
investigate and prepare a report and recommendations concerning the charge.
Thereafter, a hearing is convened before the Chief,and is normally attended
by the charging superior officer, the investigating superior officer, the
individual charged and any necessary witnesses. The Chief decides guilt or
immocence based upon the evidence presented at the hearing and metes out
penalties where appropriate.

There is no indication in the record of any formal disciplinary
proceedings in which superior officers were involved and which resulted in
the discharge of a police officeralé/

The record shows that in almost every incident reported or recom-
mended for discipline by a superior officer, some action was taken ultimately
which was consonant with the recommendations of the superior officerall/

In some instances the recommended penalty was altered by the Chief,
and action was taken by the Chief anly after some independent evaluation of
the charges was made by him.

While the disciplinary recommendations of a superior officer are
not simply rubber stamped by the Chief, close examination of the record
reveals that after considering the record in a disciplinary matter, the Chief
has almost without exception affirmed the accusations of misconduct breught By
various of his supedior officers. Further, the investigation and preparation
of reports and recommendations concerning disciplinary incidents is most often

done not by the Chief but by another superior officer.

15/ Tr. 1, p. 62-3
Further, the record shows that once put into written form by a superior
officer, unless voluntarily withdrawn by that superior officer, the charges
must proceed through the chain of command for disposition by the Chief.
Tr. 4, p. 35-40. Tr. 2, p. 5.

lé/?_ﬂewever, there has been some significant informal involvement by superior
officers in discharge matters, e.g. Captain Cobb's testimony which indicates
that upon being confronted by then - Sergeant Cobb and the Chief with
allegations of misconduct, a police officer "voluntarily resigned" from
employment with the Borough. Tr. 3, p. 12L4. See also n. 17d, infra.

17a/ Tr. 3, p. 127-8, 131. Tr. L, p. L5-6, 99-100.
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It appears from the record that most accusations of serious miscon-
duct by -superioriefficers have been accompanied by somewhat open-ended
recommendations for discipline. Where specific disciplinary recommendations
were made, there were no significant alterations of the recommended
discipline.

Captain Cobb testified that he was assigned to investigate and
prepare recommendations concerning two separate disciplinary incidents%lg/
Consistent with Captain Cobb's findings, ene of the matters was simply
withdrawn after his investigation. In the second matter, while his specific
recommendations were not adhered to — possible early retirement based upon
(further) consideration of the matter — it is clear that the corrective
disciplinary action which was taken by the Borough was based upon and -
congistent with Captain Cobb's recommendations (the man was given psychological
treatment but was not forced to retire).

Sergeant Cvetko's testimony reveals that his penalty recommendations
were quite open-ended; he recommended a suspension pending psychological
testing; and if warranted, termination of employment.llg/ The Chief, in accor-
dance with Exhibit J-3b, sec. 10.28, gave the individual charged a three-day
suspension.

The record also shows that two of Lt. Mueller's disciplinary recom-
mendations were very general ("serious discipline called for"). The testimony
indicates that these matters were dropped rather abrmptlyaan&;that‘the‘anly:action
taken by the Chief was to transfer the charged officér to another assignment.

In the . third matter, after suspending an intoxicated officer from duty on a
Saturday evening, Lt. Mueller recommended psychological treatment and a 5 day
suspension for the offender. The Chief gave the offender a S5-day suspen51on—z—/
17b/ Tr. 3, p. 128-32.
17¢/ mTr. L, p. 38-50.
174/ Tr. L4, p. 81-105.

It is also significant that on the morning following his emergency suspension

of the intoxicated officer (a Sunday), it was not then possible to bring
the matter before the Chief.

While speaking to the suspended officer on that following morming, Lt.
Mueller "suggested" he take Sunday as a sick day. The officer took the
Lieutenant's advice and called in sick later that day.
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Based upon the entire record, it is abundantly clear to the undersigned
that an individual charged with misconduct by a superior officer almost unquestiona-
bly can depend upon receipt of an appropriate penalty, notwithdtanding the in-
tervening. step involving the Chief. Thus the undersigned concludes that
superior officers have the authority to and do in fact effectively recommend
discipline. Accordingly, based upon the entire record herein, the Hearing Officer
finds superior officers to be supervisors within the meaning of the Act.

B. Conflict of Interest

Even assuming arguendo that the superior officers are not found to be

supervisors within the meaning of the Act, there exists a conflict of interest
herein sufficient to watrant the exclusion of superior officers from the
negotiations unit of rank and file police officers.

In Board of Education of West Orange v. Wilton, 57 N.J. LoL (1971),
the Supreme Court examined at length the factors attendant upon the establish-

ment of negotiations units consistent with the purposes of the Act, i.e. to

foster fair and harmonious public employer-employee relations.
Specifically, the Wilton court considered:

To what extent does the reasonable and good ' - =

faith performance of the obligations a supervisor owes
to his employer have capacity, actual or potential,

to create a conflict of interest with other supervisors
whose work he is obliged to oversee and evaluate for his
employer. ”

The court eoncluded that where performance of the ebligations or
the powers delegated by an employer to a supervisory employee whose membership
in the unit is sought creates an actual or potential substantial conflict
between the interests of a particular supervisor and the other included empluvyees,
the commnity of interest required for the inclusion of such supervisor ismet:*
present.

In applying the principles enunciated by the Wilton court, the Com-
misgion has determined that just as the court observed that a community of in-
terest does not exist merely because all the employees involved are found
to be supervisors, so it follows that merely finding all the employees in a
proposed unit which encompasses several hierarchical levels of the employer

are non-supervisors, does not necessarily mean that all such non-supervisery.

18/ Board of Education of West Orange v. Wilton, 57 N.J. Lok, (1971).
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emplpyees enjoy a community efrinterest sufficienttto permit: - Tt
their inclusion in ome unit.lg/ Thus, even though not a supervisor,

one may: have regponsibility and authorities-:overrother employpess 1. lirees
which disqualifies the former from inclusion in the unit because i
the respengibility and:authority exercised precludes the requiditeé-Gom-----—
munity of interest with other unit employees.

The Commission has had considerable experience in applying con-
flict of interest considerations to police and fire departments across the
State. It may be observed that these governmental entities are almost
without exception structured and administered in para-military fashion.

In treating the appropriate unit issue in these settings, the Commission
has developed a standard for use in conflict of interest determinations,
i.e., unless a conflict situation is clearly established as deminimus,:such
as might not unreasonably be expected to exist in a small police or fire
departments, the superier-subordinste distinction should be-recognized

in unit determinations by not inecluding fﬁéitWoagrawp; in”%heSsame unitfzg/

Based upén the foregoing considerations, the Hearing Officer
concludes that actual and potential substantial conflicts of interest are
generated by the inclusion of gergeants, lieutenants and captains in the
same negotiations unit with rank and file police officers.

A1l  superierv officers are responsible for the maintenance
of good order of the personnel in their command. All are responsible
for maintenance or inspection of equipment and for assisting subordinates
when necessary. All may be assigned to investigate charges against rank
and file police officers, and may be called upon to testify against those
subordinates in hearings before the Chief.

Superior ; officers are all actively involved in the day-to-day
supervision of the activities of their rank and file subordinates. They
supervise field activities, give on-the-~job training and act to insure

the efficient performance of their subordinates.gl/ This latter function

19/ In re City of Camden, PERC No. 52, p. L (1971).
20/ n _re City of Union City, PERC No. 70, p.h (1972).

21/ Bxhibit J3-b, sec. 2.03-2.22 Tr. 1, p. 32, 3L, 35, 35, 37, 38.

M
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— described in the record as a "leadership function"—— may occur in varying
forms: (1) positive behavior reinforcement to encourage good performance
(2) private talks to bolster deficient performance (3) oral reprimands

(4) request that a higher superior officer speak to a deficient performer;
or (5) submission of a written report recommending discipline and/or
training.-gg

While it is the Chief who ultimately disposes of requests for
duty or schedule changes, supervisory officers have a material input into
the disposition of such requests.gl/

Superior officers have a significant role in the disciplinary
process. Their role in the process is instrumental to its success in maintain-
ing proper job performance and discipline in the department.

The record demonstrates that in almost every instance wherein a
superior officer filed a written disciplinary report and/or recommendation,
some disciplinary action resulted therefrom;gﬂ In making a disciplinary
determination, the Chief relies to a significant degree on .. . .tn from
superior officers — i.e. a disciplinary report initiating the procedure,
an investigative report with recommendations for disposition, and testimony
given at the Chief's hearing. The proper functioning of superior officers
in the disciplinary sphere puts them at odds with the subjects of the
supervisien and/or discipline. Having these superior officers in the same
negotiations unit with their subordinates precipitates actual and substantial

conflicts of intere#tand creates a substantial potential for future conflicts.

N
N
N

Tr. L, p. 47-57, 105-110.

Tr. L4, p. 53, 110-15.

Tr. 3, p. 131-2, 38—50, 79-102.

Sec. 10.28 of Exhibit J3-b sets forth the penalties which may
flow from departmental disciplinary proceedings.

Ol

X
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C. ZEstablished Practice

N.J.S.A. 34:13A-5.3 provides that except where dictated by
established practice, prior agreement or special circumstances, a mixed unit
of supervisors and non-supervisors is inappropriate. The Commission has
determined that these statutory exceptions may be applied to'a negotiations
unit comprised of non-statutory supervisory employees and their subordinates
whose joint presence in one unit gives rise to a conflict of interest.gi/

The Commission has determined that the mere existence of one of
the exceptions is not sufficient for the maintenance of a mixed unit. Rather,
the Commission has found that "the sense of it (85.3 of the Act) is
that an appraisal and judgement is to be made to determine whether exceptional
circumstances warrant, indeed require, a aeviation from the norm."gé/

In past decisions, the Commission has indicated the type and
extent of relationship between parties (public employers and employee organi-
zations) necessary to support a claim of established practice.gl/ The '
measure of such a relationship as enunciated by the Commission requires

an organization regularly speaking on behalf of a reasonably
well-defined group of employees seeking improvement of
employee conditions and resolution of differences through
dialogue (now called negotiations) with an employer who 28/
engaged in the process with an intent to reach agreement. —§

The Commission has further determined that the statutory excep-
tions were meant to apply only to pre-Chapter 303 circumstances.gz/
Without exception, the Commission has given a narrow interpretation

to these terms.ég/

In re City of Camden, PERC No. 52, p.5 (1971); In re City of Union City,

PERC No. 70, p.5 (1972).
In re West Paterson Board of Education, PERC No. 77, p. 1L4-15, 9-10
1973).

In re West Paterson Board of Education, PERC No. 79 (1973); In re

West Paterson Board of Education, PERC No. 77 (1973); In re City of
Camden, PERC No. 53 (1971); In re City of Camden, PERC No. 52, (1971);

In re Middlesex County College Board of Trustees, PERC No. 29 (1969);
In re Township of Teaneck, E.D. No. 23 219715; In re Hillside Board
of Education, E.D. No. 2 (1970).

In re West Paterson, PERC No. 77, p. 10 (1973).

In re West Paterson, PERC. No.79, p.L (1973).
In re West Paterson, PERC No. 77, p. 9-10 (1973).

SN

S8
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To substantiate 'a c¢iaim 6f esthblishedrpractice, there mustbbe
clear and conVincing evidence in the record which shows that such a negoti— -
tiong.relationship -had. himgly exisﬁe:§31/_“Thagmeréakabelingfoﬁnan event
as negotiations or calling a document a demand or proposal will not
suffice to demonstrate the substantive nature of the offered item.zg/ It
must be demonstrated in the record that there exists a consistent and
exclusive bilateral negotiations relationship between:the parties.such as is
evidenced by an exchange of negotiations proposals on substantive term.and
conditions. of-employment such-:as:salary,smethod of:psyment, and.various other
economic and non-economic fringe:items. Fﬁrther, it:mustbbe shown rthat “bath
parties entered the give-and-take relatiomship with.sn:intent. to:coneummate a
mutually acceptable agreement.

Such a bilateral relationship .»+ a-sort.ofmYeconomic eguilibwium" be-
tweensthe pariies,-w:-may be-contrasted withzcircumstanees wherein ierms and
conditions of employment are unilaterally determined by the public
employer after consultations with public employees or their representatives.
In the latter situation, a bilateral exchange or flow of ideas and proposals
between the arties is lacking; it is essentially a static system.

Based upon careful consideration of the entire record in this
matter, the Hearing Officer concludes that the claim of an established
practice sufficient to warrant the inclusion of superior efféférecin .u &
the unit of rank and file of police officers has not been substantiated.
While the undersigned recognizes that the relationship described herein did
amount to something more than hat-in-hand consultations, it is also clear
that this relationship did not .rise to the level of an established practice.

The record reveals a long relationship between these parties,
extending back as far as 1950. However, meetings which took place between
the parties in the years prior to 1968--knd for several years aftep-3968--
were infrequentzz/ and often not formally structured,zh There was no in-
dication in the record that the parties exchanged written proﬁosals during
these years. Rather, thepe were requests for increased benefits submitted

t0 the Police Committee: frém severalaﬂoumnes~25/ Some requests for increased

31/ In re Teaneck, E.D. No. 23, p. 7-8 (1971).

.32/ Id., p. 8.
/ Tr. 2, p. 120. Tr. 4, p. 5, 10.
Tr. 2, p. 32 Tr. 3, p. 33, 89. Seen. 13 infra.

35/ Tr. 2, p. 24, 30, 32, 37, 505 101, 1LL-50.
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benefits for department members were submitted by the Police Chief along

36/

A very limited number of topics were discussed at these meetings;

with his requests for equipment and supplies.

discussions generally focused on salary increases. There is no indication
in the record that the parties ever discussed a grievance procedure or a
timetable for future discussions. There is also no indication in the
record that the PBA was ever extended formal  recognition by the Borough,
either orally or in writing, as the exclusive negotiating representive

of the mixed unit of rank and file pelice officers and superior officers
which it is seeking herein.

In years prior to 1975, the essential nature of the parties'
meetings was described, alternately, as informal by the Borough's witnesses
and as "give and take" by some of the PBA's witnesses. In its presentations,
the PBA attempted to establish the existence of an established practice
by demonstrating that the PBA had met with Borough representatives year after
year to discuss police officerslcg@pgnsatiqgrandrpgnefits,that;pelice often .
were the first employees of thepBofough to reeeive a new benefit,-and that-benefits
were-recgived by police: officersaafter-a givesand<«take exchange between thesparties.

The undersigned recognizes that the Borough did more than pay mere
lip service to the PBA. Captain Cobb's testimony on the normal course of
the talks between the parties typified the testimony of several PBA
witnesseszl/ ~—= the PBA Raise Committee started high, the Borough Police
Committee started low, and eventually they settled somewhere between;
while such testimony reflects the essence of a negotiations relationship,
it is too general im substance for the undersigned te:base & finding
of established practice thereon. The undersigned also considered several
examples in the record of specific circumstances approximating a give and
take exchange between the parties.ég/ While these instances may be indicative

of a negotiations relationship, they are, in short, too little too late.

36/ Tr. 2, p. 5. Exhibits P- 2, “P-3. Tr. 2, p. 37.
Tr. 3, p. 84.

3%/ Tr. 3, p. 87-88.

38/ Tr. 3 at 146 (differential pay for superior officers, 1971).
Tr. L at 6-7, 20-21 (clothing allowance/ partial insurance payments,
1973).
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In addition to their occurring subsequent to 1968, they are virtually
isolated examples in a long relationship and are either not consistent
with or contrary to the overwhelming balance of the record herein.
Other testimony offered in support of the PBA's claim of established
practice is either largely conclusionary, equivocal, or is stated in
terms so general as to be of minimal value.22

Further, there are several examples in the record of actions taken
by the Borough which were either accepted or acquiesced in by the PBA and
which actions were simply not consistent with a collective negotiations
relationship. The record shows that the Borough's Police Committee was not
authorized to bind the Borough to any "agreements" reached in discussion with
the PBA Raise Connnit'btne.l'LQ/ Rather, the Police Committee would report the
results of their talks to the Mayor and Council and make recommendations for
the succeeding year's budget in which would be reflected both equipment
and personnel-benefit increases. The Mayor and Council often changed these
recommendations (including the personnel benefit recommendations) subsequent
to the meetings with the Raise Committee.-,i];/ Some benefits were advanced: -
to police officers before the completion of discussions or before any agree-
ments had been reached;l'}-z-/ at other times the Borough has granted more of certain
Betief itecthentwere : asked for by the Raise Committee;ﬁi/ and the record
shows that the Borough has provided police officers with certain benefits that
were never requested by the Raise Committee at all.l'&/

On no occasion was it shown that the PBA processed grievances:em

behalf of any of its members. In fact, there is no’indication in the

39/ Tr. 2, p. 23; also p. 21, 23; p. 33, 37. Tr. 3, p. 2L; 33-35, 51-53,
5hs 30, 75-77. Tr. L, p. 5-6.

Lo/ Tr. 2, p. 48, 102. Tr. 3, p. 29, L9, 50, 61. Tr. L, p. 19-22.

It would appear that in contrast to pre-1975 discussions, the Borough

Negotiating Committee formed in 1975 (including the Mayor, Borough

Counsel and several councilmen) had the authority to bind the Borough,

CF. In re Bast Brumswick Board of Education, PERC No. 76-6, 2 NJPER

279, motion for reconsideration denied, PERC No. 76-26, __ NJPER __ ,

appeal pending App. Div. Doc. No. A-2366-T75.

Id. Tr. 2, p. 56-7. Tr. L, p. 18.

Tr. 2, p. 121. Tr. 3, p. 84.

Tr. 2, p. 107 123.

Tr. 2, p. 102.

EERE
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record that a grievance procedure was ever negotiated by the parties, up

Ls/

Further, testimony of the Borough's witnesses and some of the PBA's

to and inclusive of its written agreement with the Borough covering 1975.

own witnesses belie the claim of a give and take relationship. The testimony
of witnesses called by the Borough indicates that the talks with:the Ratse
Committee«were informa.l,l'é/ and that they were conducted to gain information
about employee requests and departmental needs so that the Mayor and Council
could structure an accurate and workable budget for the succéedingfyea.r.

It is also claimed by witnesses for the Borough that the Police Committee-Raise
Committee talks did not thmmselves lead to improvement in police benefits;!'}g/
rather, the Borough contends that the talks preceded . budgetary deliberations,
subsequent to which and based upon which improved benefits were disseminated
to all Borough employees.

The Borough has regarded all the talks with the BBA :ad informal and- inferma-
tional in nature, except perhaps those which occurred sinee 197L. Prior to
that time, it had not authorized its Police Committee to make binding commitiments
and at times changed the understandings reached by that committee. The Borough
acted in a unilateral manner concerning other aspects of the employment relation
between the Parties herein. Clearly, in all: butathe most: recent ysars, then.--
Mﬁmamﬂﬂmmil'reﬂemed:,-tvo;-thggmlvea:”ﬂfae«su&timate decision on police
officers' terms and conditions of employment.

The Borough's attitude in these talks was clearly not that contemplated
by the Commission in its view of established practice. The Commission found
that in attempting to affect terms and conditions of employment, an employee
representative had to have engaged in "a dialogue with an employer who engaged
in the process with an intent to reach agreement.' Councilman Flakne, a
PBA witness, testified that the purpose of the talks was to "explore and report"
PBA requests to the Borough Council.i)-/ Patrolman Tersky's testimony captures
the essence of the Borough's position on the established practice issue — "...
the ultimatum was they made their final offer after the second meeting or so and

a. w21/

we just couldn't get any more from it and that's why it was more or less accepte

L%/ Exhibit Jl-a through J1-f.

Tr. 2, p. & 204 32,.48;767, TiL.- o .
/ Tr. 2, p. 29, 31» L2, 48-50. Tr. 3, p. 29, 61.
Tr. 2, p. 9L, 93,249, T h, B.522,23.

In re West Paterson, PERC No. 77, p. 10 (1973).
o/ ™. 3, p. oI. T 4, p. 18.
1

Tr. h, pl 12.
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In view of the foregoing, the undersigned concludes that the
PBA has failed to demonstrate by clear and convincing evidence that an
established practice exists herein.

The undersigned further concludes that even assuming arguendo
that an established practice does exist herein, the nature of the conflict pre-
,sené:vib»étwélencsnperierza.ndrank and file officers is such that the exclusion
of superior officers from the mixed unit would be dictated thereby. In
this regard, the undersigned notes that the department itself has evidenced
a clear pattern of slow but steady growth.ég/ This circumstance is likely
to produce increasingly greater opportunities for both the frequency and
intensity of conflicts of interst. Taken in conjunction with the operational
requirements of the department's para-military structure, these factors
would warrsnt the exclusion of superior officers from the negotiations unit

even in the event that an established practice is found.
RECOMMENDATION

Based upon the entire record and the findings derived therefrom,
the undersigned Hearing Officer recommends that sergeants, lieutenants, and
captains employed 3 the South Plainfield Police Department be excluded
from the negotiations unit of rank and file police officers because (abusmperior
effigers are swpervimars withiii the méaningef the Act, and (b) actual amd -
potemtial sebatantisl  comflietd :6f interest arve ereated .by the inclusion of
both superior and rank and file eofficers in:ome umit.

Respectfully submitted

DATED: Trenton, New Jersey ‘id/{ﬁd) M

July 1, 1977 Charles A.fadduni
Hearing Officer

2] Bxhibit J3-b, p. Ta, b, ¢, 4, e, (charts).
Tr. 1, p. 70
The undersigned would further note that the complexity of the negotiations
relationship between the parties has grown steadily during recent years.
Although instances of give and take exchanges have become increasingly
frequent and the parties in 1974 sat down to negotiate a formal written
agreement, the recent origin of this level of negotiations interaction will
not suffice for a finding of established practice.
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